[image: image1.jpg]Prepared by Dynamic Change Group
for the ABC Legislative and Regulatory Affairs Commitiee





ABC’s Weekly Federal Legislative Update
February 3, 2020
Introduction 

Today, the official 2020 election process begins with the Iowa Caucuses. Tomorrow, the House of Representatives will host the Senate and the heads of Federal Agencies as President Trump delivers his 2020 State of the Union Address.  The Senate, on Wednesday, will hold a final vote on the President’s impeachment trial which is expected to end in an acquittal.  Below is news from Washington, D.C.

Administration 

RFS: Court Deals EPA a Loss on Refinery Waivers

The 10th Circuit Court of Appeals recently ruled that EPA had gone beyond the law in allowing for additional small refinery exemptions.  A summary of the ruling is below.

Marc Heller of Greenwire reported on January 27, “EPA can't legally exempt small refineries from biofuel-blending mandates unless the facilities were already freed from the requirement the prior year, a federal court has ruled.

“In a case involving three refineries in Wyoming, Idaho and Oklahoma, a three-judge panel of the 10th U.S. Circuit Court of Appeals said EPA can only extend existing exemptions, not grant new ones — a restriction that could sharply reduce the number of such exemptions if applied nationally.

“The court's ruling Friday hinged on the definition of "extension," which is in the 2005 law governing the renewable fuel standard. Congress initially exempted small refineries, citing the likelihood of economic hardship at the outset of the program and allowed for extensions in subsequent years on an annual basis.

“Judges in the case interpreted the law, which Congress updated in 2007, to mean that only exemptions already in place could be granted again. They directed EPA to reconsider the three exemptions based on the finding.

"Paired with the rest of the amended Clean Air Act, therefore, common definitions of 'extension' mean that a small refinery which did not seek or receive an exemption in prior years is ineligible for an extension, because at that point there is nothing to prolong, enlarge, or add to," the judges said.

“The ruling added, "Congress presumably used the term 'extension' for a reason, and we should be hesitant to strip that word of significant meaning."

“At issue are two refineries operated by HollyFrontier Corp. in Idaho and Wyoming, and one operated by CVR Refining LP in Oklahoma. Each has a history of exemptions that had lapsed, with HollyFrontier's plant in Cheyenne, Wyo., having the most complicated background of petitions to EPA, which were denied at one point and granted at others.

“Four pro-ethanol industry groups — the Renewable Fuels Association, National Corn Growers Association, American Coalition for Ethanol and National Farmers Union — brought the lawsuit against EPA. They've complained that the increased number of exemptions cut into demand for biofuels derived from crops like corn and soybeans, an assessment the petroleum industry said isn't supported by government statistics.

"The Court has affirmed our long-held position that EPA's recent practices and policies regarding small refinery exemption extensions were completely unlawful," said RFA President and CEO Geoff Cooper in a news release. "And while the decision addresses three specific exemptions, the statutory interpretation issues resolved by the court apply much more broadly."

“Small refinery exemptions (SREs) have emerged as the most contentious issue with the RFS since President Trump took office. The administration has granted far more exemptions than EPA did under President Obama, including 31 last year.

“Petroleum industry sources say the increase is no surprise, given a past court ruling that found the Obama EPA had applied the law too narrowly, as well as the rising cost of renewable fuel credits in 2017. They emphasized the limited reach of the new court ruling.

“Ethanol groups and farm organizations say the administration has given in to the oil industry, with its strong lobbying presence and political pull.

“Because the latest ruling applied only to the refineries in question, its impact is limited, said the ethanol group Growth Energy. But the implications would be much wider if the court's reasoning holds in subsequent decisions. Only seven refineries could have been eligible to receive exemptions, biofuel groups said, had EPA used the approach the court dictated in its ruling.

"Any refinery with a gap would no longer be eligible," said Growth Energy's general counsel, Joe Kakesh. The immediate impact on the three refineries is "very much up in the air," he said, as EPA considers how it might require them to make up for the biofuel volumes in question, should the ruling hold.

“The Fueling American Jobs Coalition, comprised of refiners, unionized refinery workers and gas stations, took issue with the ruling and said it expects the Trump administration to appeal.

"It is at odds with the clear language that small refineries may 'at any time' apply for SREs," the coalition said, citing additional language in the RFS law. The judges also didn't address several other issues raised in defense by the Justice Department, the group said.

“The coalition added: "A wholesale assault on SREs this case is not."

“The refineries cited various reasons for seeking exemptions, most of which the agency and the court didn't disclose, citing confidential business information. But the Energy Department had found the Cheyenne refinery subject to disproportionate economic harm in 2011, and the company told officials the refinery had an operating loss in 2016.

“EPA has a few options in the case, including asking the three judges to reconsider the case, seeking an appeal by the full 10th Circuit, appealing to the Supreme Court or letting the opinion stand.

Congress 

House Energy and Commerce Committee Release Climate Bill Text 

Last week, House Energy and Commerce Democrats released the draft bill text of their long awaited Climate bill.  

On January 28, Nick Sobczyk of E&E News PM reported, “House Energy and Commerce Committee Democrats this afternoon unveiled the full text of their draft climate bill, a wide-ranging omnibus policy package that aims to reduce emissions in every sector of the economy.

“The roughly 600-page draft, accompanied by a more concise summary, has been in the works for months. E&C leaders rolled out the major points at a news conference earlier this month, as a starting point for drawing up climate policy in the committee's jurisdiction.
“Perhaps the biggest new authority in the bill would be a federal clean energy standard for the power sector that would ramp up to a requirement for 100% clean energy by 2050. The system would allow power generators to buy and sell clean energy credits to meet clean energy targets.

“Much of the rest of the measure would rely on new funding and tweaks to EPA regulatory authority. For transportation, for instance, the bill would require new EPA standards for cars and light-duty trucks, with a 6% year-over-year emissions reduction.

‘The measure has split environmental organizations, with centrists praising it as a starting point and some progressives blasting the clean energy standard as too forgiving toward natural gas.

"In stark contrast to the most anti-environment president in history and his allies in charge of the Senate who continue to put the health and well-being of our children and families at risk by siding with polluters, we're encouraged to see momentum building throughout the U.S. House of Representatives for the climate solutions we so desperately need," League of Conservation Voters Vice President of Government Affairs Sara Chieffo said in a statement.”

Infrastructure: House Democrats Propose $760 Billion for Climate Friendly Initiatives 

Last week, House Democrats on the Transportation and Infrastructure Committee released an infrastructure framework which will serve as a starting point for additional proposals to be released this year.

Greenwire reporter, Maxine Joselow, submitted on January 29, “House Democrats rolled out a sweeping infrastructure framework this morning that prioritizes climate change and provides significant new funding for public transit, clean energy, drinking water and broadband.

“Speaker Nancy Pelosi of California, Majority Leader Steny Hoyer of Maryland and several committee leaders unveiled the framework during a press conference in the Capitol Visitor Center.

“Pelosi stressed that the framework is a starting point and her caucus plans to release additional infrastructure plans in the coming months with an eye toward housing, education and natural resources.

"I do want to say that this is just one part of what we will be doing when we have our legislative [plans] for infrastructure," she said. "We'll also have a special focus on housing, a special focus on education ... all of it very important."

“Those plans will eventually form the spine of a broader infrastructure package, although Pelosi and others declined to provide a timeline for moving the legislation to the House floor. To be sure, the House infrastructure package has little chance of getting through the Republican-controlled Senate and reaching President Trump's desk before the election.

“The framework includes a total investment of $760 billion over five years. That's more than double the $287 billion highway bill that passed the Senate Environment and Public Works Committee over the summer.

“A significant chunk of the total funding — $329 billion — would go toward modernizing the country's network of highways, according to a summary provided by House Democratic aides.

“Another $105 billion would go toward improving public transit, including through "investment in zero-emission buses to reduce carbon pollution," according to the summary.

“Roughly $34.3 billion would be funneled toward clean energy, including efforts to modernize the electric grid and build more electric vehicle charging stations.

“And $34.4 billion would be allocated to drinking water, including through funding to local communities to deal with contamination from per- and polyfluoroalkyl substances (PFAS).

“Several committees played a role in crafting the framework.

“The Transportation and Infrastructure Committee took the lead on drafting the surface transportation provisions, while the Energy and Commerce Committee handled the clean energy and broadband portions.

“The Ways and Means Committee has arguably the hardest job: figuring out how to pay for the framework once it turns into actual legislation.

“The panel will get started with a hearing this afternoon titled "Paving the Way for Funding and Financing Infrastructure Investments."

Climate change

“The framework fits into House Democrats' broader strategy and messaging on climate change in the 116th Congress.

“It comes after E&C leaders yesterday released the text of their long-awaited climate bill, which includes a goal of decarbonizing the entire U.S. economy by 2050.

“Chairman Frank Pallone (D-NJ) said at today's press conference that the infrastructure framework would build on and complement these efforts.

"This bill has major initiatives that will really encourage clean energy and address climate change," Pallone said.

"So we have about $34 billion for clean energy," he said. "A lot of that is for updating the electric grid to accommodate renewables and also make it more resilient. We have about $1.5 million to replace leaking gas pipelines. We also have major investments in energy efficiency, which is obviously so important, and also to develop electric vehicles."

“Transportation and Infrastructure Chairman Peter DeFazio (D-Ore.) touted the framework's provisions aimed at boosting the resilience of projects to extreme weather events, which scientists say will become more common as the planet heats up.

“The country's infrastructure has "fallen apart. It needs to be rebuilt, and we can rebuild it in ways that are resilient for climate change, that use new and more climate-friendly materials that actually will be more durable," DeFazio said.

"We can actually build a 100-year bridge," he added. "And they have concrete now that can actually absorb carbon."

“Pelosi said the framework would help "get people out of their cars" through its investments in high-speed rail and public transit.

“That's another longtime goal of climate hawks, who note that transportation recently surpassed the power sector as the country's largest source of greenhouse gases.

Reactions

“The framework sparked a positive response from environmental and business groups — and a chilly reception from T&I Republicans.

"We appreciate Chairmen DeFazio, Pallone, and Neal laying out a framework for a major investment in a wide range of infrastructure that can help fight climate change and safeguard communities," Sara Chieffo, vice president of government affairs at the League of Conservation Voters, said in a statement.

"We look forward to digging into the details and working with these leaders to ensure that such a major infrastructure investment delivers on reducing climate and local air pollution, addresses racial and social inequality, and creates good, family-sustaining jobs."

“Shannon Heyck-Williams, director of climate and energy policy at the National Wildlife Federation, said in a statement that House Democrats had "outlined a plan recognizing the scope of the challenge and opportunity before us."

“The U.S. Chamber of Commerce took the opportunity to repeat its calls for Congress to pass an infrastructure bill this year.

"Today's announcement from Speaker Pelosi and House Democrats is an important step forward on the path to rebuilding America's infrastructure," U.S. Chamber of Commerce President Tom Donohue said in a statement.

"We urge Republicans and Democrats to come together this year to enact legislation to rebuild our core infrastructure platforms, including roads, bridges, and transit."

“But T&I ranking member Sam Graves (R-MO), an outspoken critic of the Democrats' Green New Deal, hinted in a statement that he disagrees with the framework's climate provisions and would like to see more conservative priorities, such as streamlining the permitting process for large projects.

"I may not agree with all of the principles in the majority's outline, but as the Republican leader of this Committee, I expect to play a constructive role in the development of infrastructure bills before us this year," Graves said.

"Any serious effort toward enacting infrastructure legislation must incorporate Republican principles as well."

“He added, "The time for partisan posturing from House Democrat Leadership is over. On this Committee, we know the recipe for success in addressing America's infrastructure needs is through partnership, so let's get to work."

Tax Policy:  Democrats Look to Regroup on Clean Energy Incentives

President Trump has shared his desire to pass another tax bill this year.  House Democrats are refining their strategy on including renewable and clean energy tax incentives as a part of any larger tax bill.  

Geof Koss of E&E Daily wrote on January 31, “With impeachment and the United States-Mexico-Canada Agreement behind them, House Democrats are starting to strategize on reviving a broad package of clean energy tax breaks that fell off the table in year-end talks last month.

“A key initial step will be a formal markup of the bill, dubbed the "Growing Renewable Energy and Efficiency Now (GREEN) Act," which Ways and Means Chairman Richard Neal (D-MA) said will likely be synchronized with the work of the Select Committee on the Climate Crisis.

“Neal told E&E News he's waiting for Select Committee Chairwoman Kathy Castor (D-FL) to roll out the panel's recommendations on tackling warming, which are expected by the end of March. "We want to make sure that there's some consistency to purpose," Neal said.

“While the Select Committee recommendations are intended to guide the Democratic Caucus' climate strategy, Neal made clear that he intends to bring the "GREEN Act" to the House floor, saying he's "very, very comfortable with it."

“Ways and Means member Dan Kildee (D-MI) said he hopes moving the bill through the regular order could help smooth the way for another attempt to strike a broad deal later this year, when an assortment of energy tax "extenders" will once again expire.

“Democrats pushed hard to see elements of the expansive energy tax plan included in last month's year-end spending deal, but White House opposition scuttled the agreement.

“The scaled-back product signed into law simply stretched most of the two dozen or so extenders through the end of the year.

“Kildee, whose top priority in the talks was expanding the electric vehicle credit, said a committee and floor debate of the "GREEN Act" would strengthen the House's hand.

"If it ends up being something that needs to be attached to a vehicle, the fact that it's going through regular order helps, no question," Kildee told E&E News this week.

“There's also desire on the Senate side for a Finance Committee markup of an extenders package, and Chairman Chuck Grassley (R-IA) was among those complaining about the process under which negotiations unraveled last month.

“With few must-pass bills on the horizon, one obstacle is finding a legislative vehicle. "It's hard to find a path forward that has much leverage as possibly as the year-end spending bills," Kildee said.

Competing priorities

“Further complicating matters is the heavy agenda ahead for Ways and Means, which is working on major health care initiatives and must pay for the highway bill, among other items.

“House Democrats have also intertwined other top priorities, such as an expansion of the earned-income tax credit for low-income Americans, into the mix with clean energy, which was one factor in why talks collapsed last year.

“Left in the balance were top Democratic energy priorities, including the electric vehicle credit, a new energy storage incentive and a few more years for other renewable breaks that are currently phasing out of the code because of a 2015 agreement.

“Also left in limbo are more noncontroversial incentives that enjoy wide bipartisan support, including a series of tweaks to key energy efficiency credits that advocates say are desperately needed to reflect changes across the industry.

"These energy efficiency incentives can be powerful tools for driving economic activity and carbon reduction while reducing people's energy bills," wrote Ben Evans, vice president of government affairs and communications for the Alliance to Save Energy, in an email.

"But they were largely written 15 years ago so we really need them to be modernized to be effective. And they're already 11 months from expiring again. Manufacturers and contractors will tell you they just can't plan around that."

Overcoming Trump's beef with EVs

“Backers of the EV credit expansion and the energy storage break have their own challenges to sort out in the months ahead.

“Such an expansion failed in the year-end talks because of the personal objection of President Trump, who has recently taken to criticizing EVs.

“Senator Debbie Stabenow (D-MI), a Finance Committee member, said this month she was still trying to figure out a way around Trump's beef.

"That's something that the auto companies are going to have to talk with him about," she told E&E News.

“But Stabenow pointed to pressure by multiple business groups for technical corrections to the GOP's 2017 tax law. Members of both parties see the tweaks as an essential element of any tax deal.

"If Republicans want to do fixes to the 2017 tax cut, that certainly is an opportunity," said Stabenow.

“Stabenow said there is political risk for Trump in rejecting a tax break that is backed by Michigan automakers. Trump narrowly won the state in 2016.

"I have already made it very clear in Michigan that there's only one reason we don't have the critical support going forward for the auto industry on their future, and that's because of President Trump," she said.

Storage dispute

“Backers of the new energy storage credit also face a split within the power industry over the manner in which the incentive can be utilized by regulated and nonregulated companies. One environmentalist blamed Berkshire Hathaway Energy, headquartered in Grassley's home state of Iowa, for scuttling talks over the bill. The firm is among major electric companies pushing for "normalization" changes in the legislation.

“In a statement, Berkshire Hathaway Energy said it strongly supported enactment of the energy storage credit with the normalization revision.

"Our perspective remains that any credit should be broadly usable, including by both utilities and developers, which ultimately results in storage deployment that best benefits our customers," the company said.

"We worked in good faith to achieve a compromise toward that end, but those interested in a narrower application of the credit declined to come to the table. We stand ready to continue our efforts to reach a workable agreement on this issue."

“Senator Martin Heinrich (D-NM), a lead sponsor of the Senate storage bill, S. 1142, told E&E News that he was "fairly optimistic until pretty late in the game" that the storage credit would make it into law until the normalization fight flared.

"Not all of the players wanted a compromise, so that was a fundamental problem with even going down that avenue," he said.

“Heinrich declined to discuss the matter further, but added: "I don't think that this bill is the place that the utility should be fighting that fight."

Other 

Massachusetts: Senate Approves Net Zero Environmental Bills 

Greenwire published the following story on January 31, “The Massachusetts Senate approved a series of bills yesterday that supporters say will help dramatically reduce the state's greenhouse gas emissions over the next few decades.

“The package of bills envisions transitioning cars, trucks and buses to carbon-free electric power, jump-starting efforts to supply low-cost solar electricity to low-income communities, and requiring appliances to meet energy efficiency standards.

“Supporters say they're aiming for a statewide "net zero" emissions greenhouse gas limit for the year 2050.

“Democratic state Senator Marc Pacheco said Massachusetts is starting to fall behind other states that have passed aggressive carbon emissions standards.

“He said it's urgent that states take action, even if individually they account for a relatively small part of the problem.

"Would you drive your car into your garage with the engine running and stay in that garage?" Pacheco said. "We are in a big garage. The world is in a big garage."

“The bills would set a deadline for converting all Massachusetts Bay Transportation Authority buses to all-electric power by requiring the MBTA to limit bus purchases and leases to zero-emission vehicles beginning in 2030, and to aim for an all zero-emissions fleet by 2040.

“State government would be limited to buying or leasing zero-emissions vehicles beginning in 2024. The bills would provide rebates or other financial incentives to consumers who buy or lease a zero-emission vehicle.

“To reach the 2050 net-zero goal, the legislation requires the state to hit near-term carbon limits in 2025, 2030 and every five years after that. The bill also sets separate sub-limits for transportation, buildings, solid waste, natural gas distribution and other major sectors.

“Critics say the Senate bills don't take into consideration the financial impact on small businesses, consumers, drivers and others in Massachusetts. They said those impacts could come in the form of higher energy bills, higher fuel prices, more expensive products, and limits on what consumers can buy or install in their homes or what companies can sell.

"Shoppers living within a budget may not be able to buy and install a more affordable product from another state, or even purchase a used appliance," said Christopher Carlozzi, state director for the National Federation of Independent Businesses.

"The potential carbon taxes would make the state's small businesses uncompetitive with companies in states with lower energy costs," Carlozzi added.

“Ben Hellerstein, state director for Environment Massachusetts, praised the efficiency standards for new faucets, shower heads, commercial dishwashers, ovens and other products.

"By reducing the amount of unnecessary energy wasted by common products, we can take a big bite out of pollution," he said.

“Supporters of the bills say they will also help counter efforts by the Republican administration of President Trump to slow the progress of energy-efficient appliances by updating the state's own appliance standards to improve energy and water standards for household and commercial appliances.

“The Senate bills now head to the House. — Steve LeBlanc, Associated Press”
